DECISION
‘IN THE NAME OF THE REPUBLIC OF ALBANIA”

The Constitutional Court of the Republic of Albartansisting of:

Vladimir Kristo, Chairman of the Constitutional @b
Fehmi Abdiu, Member of  “ “

Kujtim Puto, Member of  *“ “

Petrit Pllogi, Member of  “ “

Vitore Tusha, Member of  “ “

Sokol Berberi, Member of *“ “

Sokol Sadushi, Member of  “ “

Admir Thanza, Member of *“ “

Xhezair Zaganjori, Member of “ “

with secretary Blerina Cinari took under examinatio open judicial session on 8 December
2009 the case with Act no. 37/24, pertaining to:

APPELLANT: SOCIALIST PARTY OF ALBANIA |, represented by Messrs. Saimir
Tahiri, Damian Gjiknuri and Myslym Pashaj, with laatisation.

INTERESTED SUBJECTS:
THE PRESIDENT OF THE REPUBLIC , absent.
THE ASSEMBLY OF THE REPUBLIC OF ALBANIA
represented by Mr. Lulézim Lelg¢aj, with authorieati
THE COUNCIL OF MINISTERS , represented by Ms. Marsida
Xhaferllari, with authorisation.
THE MINISTRY OF FOREIGN AFFAIRS , represented by Ms.
Ledia Hysi, with authorisation.
THE MINISTRY OF DEFENCE , represented by Vice Admiral
Kristag Gérveni, Mr. Rezart Térshana and Ms. Miemka, with

authorisation.




OBJECT: The examination of the compatibility with the Constitution of
Albania of the Agreement between the Hellenic Repuis and the
Republic of Albania "On the delimitation of their r espective
continental shelf areas and other maritime zones twhich they are

entitled under international law."

LEGAL BASIC: Articles 131 letter “b”, 134 letter “f” of the Conuition of the
Republic of Albania; article 52 of law no. 8577 e&tl0 February
2000 “On the organisation and functioning of then&dutional Court
of the Republic of Albania”.

THE CONSTITUTIONAL COURT ,

after it heard theapporteur of the case, Xhezair Zaganjori; the representativeshe
Socialist Party of Albania, who asked for the coanl to be accepted; the representatives of
the interested subjects Assembly of Albania, CduantiMinisters, Ministry of Foreign
Affairs and Ministry of Defence, who asked for d be rejected, as well as discussing the

case in its entirety,

FINDS
I

1. On 27 April 2009, the Republic of Albania an@ tRepublic of Greece, through
their respective Ministries of Foreign Affairs, segd an agreement “On the delimitation of
their respective continental shelf areas and otteitime zones to which they are entitled
under international law”. The agreement entered imtas sent to the Assembly for
ratification, in conformity with article 121 of th@onstitution. According to the explanatory
statement that accompanies the agreement senttdsbembly, the entering into of this
agreement came as a need not only to define théimmarborders between the two
neighbouring countries but also of the use and @man exploitation of the maritime spaces
by the Albanian state. The Albanian party was ggted to enter into this agreement since
relations between the two countries are held ihnaate of cooperation and supported on the
principles of good friendship. The two states aaetips to the framework convention, the



Convention of the United Nations on the Law of 8ea, which, it is emphasised, has served

as the basis for entering into the agreement.

2. A complaint was submitted to the Constitutio@aurt (the Court) by several
political parties, specifically: the Socialist Badf Albania, the Social-Democrat Party, the
Party of Social Democracy, the Demo-Christian Rattg Party “Law and Justice” and the
Party G 99, with the object of “examining the agneat signed between the Republic of
Albania and the Republic of Greece ‘On the delitrataof their respective continental shelf

areas and other maritime zones to which they aresghunder international law™.

3. During the preliminary examination of the compla by decision dated 26
November 2009, taken in a Meeting of the Judgesedan article 52/3 of law no. 8577
dated 10 February 2000 “On the organisation andtiomng of the Constitutional Court of
the Republic of Albania”, the Court by a majoritiyvotes 5 to 4 decided: a) to pass the case
to a hearing; b) the standing of the Socialist yPaift Albania, c) the rejection of the
complaint for the other complaining subjécts implementation of article 52/3 of this law,
when a case passes for examination to a heariagprticedures for the ratification of the

agreement are suspended until this Court rendiemaladecision.

4. Appdllant, the Socialist Party of Albanialaims that the agreement that is objected
to is not in compliance with articles 3, 4, 7 ar2d&of the Constitution, because:

4.1 Full power from the President of the Republic is lacking thee negotiation and
signing of the agreement that is the object of @ration, something that is in conflict with
article 4 of law no. 8371 dated 9 July 1998 “On éim¢ering into of international agreements
and treaties” as well as the principles and cantgtital spirit of institutional cooperation.
The President of the Republic, as the sole reptathem of the unity of the people, is the
organ that on the basis of the law should give @ightion for the negotiation of agreements

to which the Albanian state is a party.

! In the decision of 26 November 2009, the membérhe Constitutional Court who voted in favour bkt
standing of the SP of Albania were: F. Abdiu, Kt&®?®. Pllogi, S. Sadushi and S. Berberi. Memberknéto,
Xh. Zaganijori, V. Tusha and A. Thanza voted agaimststanding of appellant.

" Tr. note: This phrase is sometimes also translasetplenipotentiary powers” but since “full powa¥(is the
phrase used in the Vienna Convention, and sinisedtcloser translation to the Albanian “fuqiplgt@&e also
use “full power(s)” in this translation.



4.2 The negotiating group of the Albanian partys\weatablished by Prime Minister’s
Order no. 135 dated 23 August 2007 “On the creatdfcamn inter-institutional work group for
the determination of the continental shelf withghdiouring countries”, for the purpose of
determining the continental shelf with Greece, wltile negotiations were held, in addition
to the continental shelf, also concerning otheritinae spaces.

4.3 The title and content of the agreement aresumlu The title should be such as to
reflect the content of the agreement, which coutdenthe object of determining the
territorial water boundaries, or the Continentaklg§hor the Exclusive Economic Zone, or
several of them. International practice does remognise cases when the title of the
agreement is so broad.

4.4 The principle of strict equidistance shouldt f@ave been applied for the
determination of the maritime boundary, which hesught unfavourable consequences for
the Albanian state, wrongfully losing a consideeadtea of sea because the two coasts have
different geographic conditions. In its place, ghéenciple of combined equidistance should
have been applied with ‘ekite{French equité oe English equity), which makemisible to
achieve a fair and honourable result.

4.5 The baseline from the Albanian state has rehletermined in advance, which
has importance in the determination of the contaleshelf and other areas. The importance
of the baseline stands principally in the fact tihat coasts of Albania and Greece are not the
same, something that also affects the choice ofpitveciple that will be applied for
establishing the maritime boundary. Thus, for examphe island of Corfu creates
appropriate geographic circumstances for the Gpeky, because it is inserted into the
maritime area that should have belonged to the rMdipastate. In addition, the island of
Othonoi creates another northern extension of tteeksmaritime space, acting to disfavour
the Albanian party.

4.6 The Albanian delegation did not show the appate care for determining the
status and extent of the bay of Saranda and digna&e attempts for the bay of Saranda to
gain the same status, while it accepted the requigbe Greek party for the bay of Corfu to
be treated as a bay with the status of internaémsailhis led to a reduction of the area and
consequently also to an unjustified approach ohthétime boundary line in the direction of

the coast of Saranda, that is, in the disfavounradional interests.

" Tr. note: As indicated in the parentheses, thisdvi® borrowed from the English/French analogsioés not
exist in the Albanian language.



4.7 The rock Barketa should not have served aas& end point from which the
measuring began of the equidistant line from therewt points of the Albanian coast, but as
a dividing line of the Greco-Albanian maritime bakany, because it is not a rock but a rocky
shallow place. There is no reason for Barketa toeoegnised and accorded the right of a
maritime space, because the rocky shallows appedr disappear depending on the
phenomena of the tide going in and out.

4.8 It is not necessary to determine the bordethef maritime spaces between
Albania and Greece, because this border was spagfieviously. In the Florence Protocol
of 1913, it has been accepted that the border leetwdbania and Greece in the area of the
channel of Corfu between through the channel, whiak never contested by the parties. In
addition, by the laws approved by the Albanian iBarént (law no. 8771 dated 24 January
2008) both the territorial waters as well as thternmal waters were provided as parts of the
Albanian territory.

4.9 The agreement signed was not accompaniedelngsipective maps, but only with
the coordinates of the dividing boundary, which eskhe affirmation unclear that “the
median line that is determined by the geodesic tla¢ joins the points in the table (article
1/2 of the agreement) is the median line, everytpol which is equidistant from the closest
points of the base line” (point 1/1 of the agreetherfhe absence of maps is also related to
the principle of transparency, which should havenbapplied during the negotiation of the
agreement in question.

4.10 The negotiation and drafting of the agreemead performed in secrecy and in
an absence of transparency. The Government hasbtigation to make public all the issues
that have an interest, especially those relatédedborders of the country and the territory of
the state. This is an obligation that also derifrem article 23 of the Constitution, which
guarantees the right to be informed. Even wherirtegest of the public appeared for being
more informed about this agreement, the Governnukat not have the will to give

explanations.

5. The President of the Republic

5.1 The institution of the President of the Repulslays by written document no.
1976/1 dated 3 December 2009 to the Court thatids in the evaluation of this Court the
assessment related to the compatibility with thexsfitution of the agreement that is the

object of the adjudication.



6. The Assembly of Albania

6.1 Appellant does not have standing becausagadlpgarties are not general subjects
provided by article 134/1 of the Constitution. Onhe subjects provided in this provision
may initiative an abstract control before the Ciwasbnal Court. Notwithstanding the large
number of voters of this party, it is not legitiradtin its request, because it does not succeed
in justifying the interests that are affected bg tbject of the agreement. The Socialist Party
has the possibility to express its objections aggknvations in relation to the agreement
during its examination in the Assembly of Albaniadanot in the way of constitutional
control. The absence of this party in the Assenchiynot be replaced by such legal means as
a constitutional appeal in an abstract control pdoce.

6.2 There is no evidence to prove that the magitimorder between Albania and
Greece has existed. Furthermore, if the border dmtwhe two countries had existed, the
need would not have come out to enter into thisegent.

6.3 The absence of accompanying maps is a ted¢hquestion that cannot make the
agreement unconstitutional, because the coordimagesufficient to define the border.

6.4 The agreement signed by the Albanian partythadGreek party is still in the
phases of parliamentary examination in the Assemfbecifically, in the parliamentary
commissions. Under those conditions, it is impdssibr us to make submissions about

several aspects of the content of the agreement.

7. TheCouncil of Ministers

7.1 Appellant does not have standing to initiagwveadjudication of abstract control
of a legal norm, because such subjects have thgatibh to argue the link of the case with
their interests, which the appellant does not tuhto have done through this complaint.
Appellant has not given any argumentation that shthe interest affected by the law that is
the object of examination.

7.2 Albania and Greece have never determined thaetime boundaries between
them before and for this reason the historicalsfacesented by appellant are not accurate.

7.3 Public consultation is not a constitutionalnstard, but is related to political will,
and therefore it cannot be such a reason as to arakgreement unconstitutional. This claim
can be raised in the political way of expressingiom, specifically, during parliamentary
procedures. Appellant has all the possibilitiestistg with the parliamentary route to realise



the consultation process, which, according to igswacking in the conclusion of this
agreement.

7.4 The claim does not stand up for the absendefofmation and transparency,
because appellant itself did not agree to takeipatie workings of the Parliament. This is
the reason why it did not have the possibilityaarh at close hand about the documentation
related to the preparation, negotiation and sigeatd the agreement. In addition to this,
appellant does not submit any evidence to show thatas denied the granting of
information after a request made officially by it.

7.5 The claim of the absence of accompanying nmp®t a reason for invalidity,
because in the period of development of digitalhtetogy, the determination of the
coordinates is more than enough to fulfil the fiocof determining the border.

7.6 The negotiation of the agreement stretched avBme period of three years,
although the interest of the Albanian party for exact determination of the borders was
documented since 1993. All attempts were made &yGbvernment for the negotiations to

become known to the public from the moment wheretheas interest in this issue.

8. Ministry of Foreign Affairs

8.1 The claim does not stand up that the negotiativere done in a short time and
with a complete absence of transparency. Negotigtio enter into this agreement began in
2006, and by the Prime Minster’'s Order no. 135 2@ August 2007, an inter-institutional
work group was created for this purpose. Many rguafinegotiations were held, and the
entire procedure of negotiations up to the finagaration of the agreement was done in full
compliance with Albanian legislation and diplomatmractice. Although diplomatic
negotiations of this nature are always reserveti vaspect to the public, when there were
requests for information it was given in conform§th law no. 8457 dated 11 February
1999 “On the classification of ‘state secret’ infation”.

8.2 The maritime boundaries between Albania anéeGr have never been
determined before. The Florence Protocol of ther yE225 only determines the land
boundary. Even Albanian legislation over the yelaas never had a clear determination
concerning the maritime border with Greece. Thantlaf appellant that the concept
included in the ICJ decision that “the border iswmen the Albanian coast and the Greek
coast up to and through the Corfu channel” doesho@d up, because this concept legally

and geographically does not clearly define wheielibundary line is located.



8.3 The fact that there are no analogue mapshaidato the agreement does not mean
that geographical data are lacking. The agreenseatcompanied by 150 coordinates, the
joining of which forms the dividing line of the niame boundary between Albania and
Greece. Article 16 of UN Convention Il on the Lafvthe Sea provides that: “Coastal states
will make the appropriate publication of such mapdists of geographical coordinated and
will deliver copies of them to the General Secnetaf the UN”. For this purpose, a
maximum number of coordinates has been establisiwich increases security and
precision in the determination of the boundary.line

8.4 The claim that the location of the island @frl8eta passes the median line in our
waters — if this line were to be between the twast®- is not correct. The coordinates show
that the island of Barketa is to the west of thediae line constructed between the two
shores. For this reason, that rock has been takarreference point for the determination of

the baseline.

9. Ministry of Defence

9.1 The borders between Albania and Greece havbeeaen set before, because the
Florence Protocol defined only the land boundarg ao coordinate is found in that
document to determine the dividing line of the rmae boundary between those two
countries. Consequently, there has never beenandithiding line previously determined by
those countries by agreement, but there have dxistes determined unilaterally by each
country.

9.2 The claim does not stand that Albania hastsitory, because the dividing line
has been made equidistant from the baselines sé#ective countries.

9.3 The absence of analogue maps is explainetiebfatt that digital maps are used
more often today in conformity with the Words GesideSystem WGS84, according to

which the coordinates are reflected electronicaiigl precisely.

Il
l. In connection with the question of the standih@ppellant.
10. The interested subjects the Assembly of Albamd the Council of Ministers
claim that the appellant does not have standincaus® it is a political party that, according
to article 134/2 of the Constitution, cannot pu¢ Bonstitutional Court in motion for an

abstract control of acts. According to them, theesawhen political parties and other



subjects provided in this provision can addressQbestitutional Court have been expressly
provided in that provision. They should presentuargnts that justify the direct and real

infringement of their interests, as a consequeideesoaction of the contested act.

11. The Court evaluates the question of the legityrof the appellar(tocus standi
as one of the principal aspects related to theatioh of a constitutional proceeding. In
adjudications of the control of the constitutiohabf a norm, the initiating subjects provided
in article 134/2 of the Constitution may make a ptamt to the Constitutional Court only

for issues that are related to their interests.

12. Independently of the issue of the standinghef appellant, the Court has also
examined it as a preliminary matter, and in conipnaatith this, has given an expression, by
intermediate decision dated 29 November 2009 ofMketing of the Judges, where, by a
majority of votes, the legitimacy only of the SdigaParty of Albania was decided, because
of the claims presented in the judicial sessioml et this purpose, [and] sees it reasonable
to stop longer at the reasons that led to legitimgatappellant in this constitutional
adjudication.

13. The Court judges that appellant has standitigne personaén the sense of the
regulation provided by article 134, letter “f” dig Constitution and article 52/2 of law no.
8577 dated 10 February 2000n the organisation and functioning of the Consitnal
Court of the Republic of Albania” (below: the lawn dhe Constitutional Court). The
Socialist Party of Albania (SPA) is a political paregistered in the Court of the Tirana
Judicial District and created by Order of the Miarsof Justice no. 36/1 dated 15 August
1991. Currently, it is the largest opposition part the country. In the introduction to the
charter of this party, it is provided that: “The/SBperates in respect of the Constitution, the
laws, the state of law and the parliamentary fofrgawvernance for the protection of national
sovereignty, order and justice...The SPA followktal objectives through which it aims to

protect and promote national interests and valtes..

14. In the Court’s evaluation, political partieg @onstitutional organs in the meaning
of article 9 of the Albanian Constitution. Based article 1 of law no. 8580 dated 17

February 2000 “On political parties”, they are vahry unions of citizens on the basis of
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joint political interests, ideas, beliefs or poiatfsview, which aim at influencing the life of
the country through participation in elections ahd representation of the people in the
elected organs of power. Further, in article 2ta$ taw it is provided that political parties
“take part in the formation of the political willf ahe people in all fields of public life,
principally through influencing the creation of pigbopinion and political education,
encouraging the active participation of citizenspuwlitical life and showing the ability of

citizens to undertake public responsibilities aadipipation in general and local elections”.

15. Political parties are central factors of thenfation of the political will of voters,
undertaking an intermediating role between theeitiand the state organs in a democratic
state. This role is realised not only through tlemduct of electoral campaigns for the
formation of the Parliament from which the Govermtnalso comes, but also during the
entire period of governance, especially by opposiparties. That is, political parties are the
principal actors of the formation of the will ofetpeople, which they (the parties) attempt to
transform into the will of the state, if they win the general parliamentary elections. The
results of this process appear mainly in free amhatratic elections through which every

citizen votes according to his independent politicd and convictions.

16. The Court emphasises that it is not sufficigmta] representative democracy
merely to mobilise citizens for elections. The uermupted commitment in the process of
creation of political will and the preservation tife dynamics of democracy itself is a
permanent task of all political parties, both thtss are in power as well as those that are in
the opposition. Opposition political parties play enportant role in the check that they
exercise with the special means provided for thippse against the government in general.
This check is realised through such means as: iqusstinterpellation, investigative
commission, a motion of no confidence, which arenstiered as political control
mechanisms. In addition, another effective meardsis considered the possibility to put the
Constitutional Court into motion for the purpose afcontrol of the normative acts as to
whether they are in compliance with the Constitutio not.

17. The Court already has a consolidated practiceonnection with the issue of
justifying the interest of subjects included in@e 134/2 of the Constitution. The interest of

a subject in a case, in the meaning of letters,“tii", “f” of article 134/1 of the Constitution,
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is considered justified if it manages to be prowgnthe appellant itself that the negative
consequence is direct, that is, it comes directynfthe act that is the object of examination,
it is real and, as the case may be, it is closeket with the functions of the respective

organisatiof

18. For the above reasons, it is the assessmeeoCourt that the possibility of
political parties to put the Constitutional Countd motion exists when they object to the
provisions of normative acts that infringe theinsttutional status and also together with it
their participation in the exercise of the willtbke state. For this reason, it is for the Court to
examine whether a constitutional organ has viol#@tedrights of political parties through a
normative act issued by it. In this case, the palitparty has standing in its requests, if it is a
guestion of a constitutional organ respecting ti&sus, which comes from the Constitution,
during the electoral process, such as, for exantpé financing of political parties by the

state, the granting of an equal opportunity opalities to take power, and so fSrth

19. Another possibility of the political parties tovest the Court is related to a
violation of the fundamental rights and freedomat thave to do with participation in the
formation of the political will of the voters also cases when those violations come from the
court, the office of the administration, includihgre all the subjects of public law created by
the state, for example, a violation of fundameritits to equal treatment so far as concerns
taxation of the gifts of political parties or (ngiitting radio-television transmission time at

their disposition and so forth.

20. For a political party as a subject qualifiedthg provision of article 134/2, all
those acts whose content entails negative consegsidor their constitutional activity in the
framework of forming political will are related tiheir interests. Such may be acts that

determine the declaration of assets, their finanbin the state or other subjects, the manner

2 Constitutional Court decision no. 40 dated 16 &uber 2007.

% Thus, for example, the Court gave standing to Rlaety of the Union of Democratic Pensionists, which
opposed article 71 of the Electoral Code providimigthe collection of 10,000 signatures before &anpor
before the CEC for new parties that seek to erterraice for the parliamentary elections. Accordiog
appellant, a large number of signatures and befaretary or the CEC would make their right to [iptite in
the elections difficult or impossible, because flicially it became impossible to collect 10,000 sigmes
before a notary or the obligation for sending appmorters of the party to the CEC created practiféitulties,
removing in reality the right of this new partydompete.
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of organisation and exercise of their politicaliéty not only during the elections but also in

the period between them, and so forth.

21. For the examination of international agreeméet®re ratification according to
article 52 of the law on the Constitutional Cotine Court is also put into motion by one or
more political parties, provided that the casedkted to its/their interests. In order to
evaluate the interest in the case under adjuditatite Court does not rely only on the
foundation documents and the charter of the palitgarties, but also on the extent of
membership, their activity and level of politicapresentation in the elected organs. In this
view, the right recognised by the Constitution-make& no less than one-fifth of the deputies
to put the Constitutional Court into motion not dgioned on a particular interest is also

taken as a reference point.

22. In the case under examination, the Court nibkgisthe SPA is a political subject
that in the last parliamentary elections of 28 J2@@9 managed to secure 65 mandates in the
Assembly of Albania. This fact makes it a specidject among the other political parties.
Based on this level of representation, taking antofithe special importance and nature of
the agreement signed between the Republic of Atband the Republic of Greece “On the
delimitation of their respective continental shattas and other maritime zones to which

they are entitled under international law’, theuttojudges that the SPA has a legitimate
interest in the constitutional sense to ask for ¢bestitutionality of this agreement to be

checked.

23. For the above reasons, it is the assessmdéme @fourt that the appellant SPA has
standing in its requests for a preliminary conttbthe agreement entered into between the
Republic of Albania and the Republic of Greece “the delimitation of their respective
areas of the continental shelf and other maritimea® that belong to them on the basis of

international law”.

II. In connection with the claim of holding negaitens without having full powers
from the President of the Republic.
24. Appellant claims that during the negotiations at the moment of entering into

the agreement the Albanian negotiating group wassopplied with full powers from the
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President of the Republic. Consequently, the nagiog group did not have the authorisation
from the competent organ to entry into negotiatiotith the Greek party and all the less to
enter into the agreement for the delimitation of tnaritime areas. The absence of full
powers, according to appellant, makes the agreemmecdnstitutional in the meaning of
articles 4, 7 and 92/é of the Constitution andgdlein the meaning of article 7 of law no.
8696 dated 23 November 2000 “On the adherence lmdrAd to the Vienna Convention for
the entering into of international treaties” anticke 4 of law no. 8371 dated 9 July 1998 “On
entering into treaties and international agreeniefise latter foresees that the delegation
will be furnished with full powers by the Presideritthe Republic for agreements to which
the Republic of Albania is a party, precisely inder to guarantee respect for the
constitutional principles that serve as the fundatalebasis for the functioning of the state,
such as that expressed in article 3 of the Comistituwhich is related to the inviolability of
territorial integrity. The absence of full poweccarding to appellant, constitutes a violation

of a constitutional guarantee.

25. The interested subject Ministry of Foreign Afa objecting the appellant’s
claim, argues that full power is a document suladitb the other negotiating power, if the
two parties agree on the exchange of full powess,ttie purpose of making known the
names of the negotiators or the signers of a tréatlf power is an element of international
law and it does not have importance for the intepracedures of the entering into and
approval of a treaty. It confirms the full will dhe state for the implementation of the
obligations that come from the treaty, serving asetement of security for the other
negotiating party. The presentation of full powées the purpose of recognition of the
competent persons of the parties to the negotiafibe Vienna Convention recognises the
possibility that the parties will not present fptbwers, if it clear from their practice or other
circumstances that those persons are represestatithe state. The absence of full power,
according to it, is not an element that affectsftren or content of a negotiated agreement
and for that reason it cannot be raised as a cfamthe invalidity of an international

agreement by any party.

26. In the evaluation of the Court, the claim opealfant about the absence of full

power issued by the President of the RepubliclierAlbanian negotiating group during the
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negotiations and entering into of the agreementtter delimitation of the maritime areas

between Albania and Greece is well-grounded andldhze accepted.

27. Based on the materials submitted by the inedesubject Ministry of Foreign
Affairs, the Court finds that as a consequencéhefdiplomatic services between the parties
(Albanian and Greek) in 2006, there was an agreemeprinciple that negotiations would
begin for the purpose of entering into an agreerfmmnthe division of the continental shelf.
By Prime Minister's Order no. 135 dated 23 AuguD2 “On the creation of an inter-
institutional work group for the determination dfet continental shelf with neighbouring
countries”, a work group was created under thectloe of the General Secretary of the
Ministry of Foreign Affairs. Thereafter, several eti@gs were held between the members of
the work group, as a result of which a plan-stnateg negotiation was drawn up and a drat

agreement was also prepared.

28. After the drafting of the negotiating strategyth the Greek party, a joint
Albanian-Greek commission was created, with repriagizes of the two parties and experts
of the field. In reciprocity with the Greek deleigat, notified by means afote verbaleno.
558 dated 26 March 2009, the members of the Allbad&egation to the joint commission
were representatives of the Ministry of Foreignalf§, the Ministry of Defence, the Institute
of Military Geography and the Ministry of the Ini@r. The procedure of initialling the
agreement was made public on 19 March 2009 thrahghofficial Internet page of the
Ministry of Foreign Affairs. By Council of MinisterDecision no,. 404 dated 22 April 2009,
this agreement was agreed in principle, openingvdne to its signature. The agreement was
signed by the Ministers of Foreign Affairs of tiveotstates on 27 April 2009 in Tirana. After
signature, by written document no. 7159 dated 2 RE09, the agreement was deposited
with the Assembly of Albania to continue with thegedure of its ratification in compliance

with article 121/a of the Constitution.

29. The Court considers it necessary, in the semiats reasoning, to stop initially at
an analysis of the constitutional framework, cotedge articles 4 and 7 of the Constitution as
well as the role of the President of the Repubtidhee highest representative of the state in
foreign relations provided by article 92/& of thenGtitution. In addition, the Court will also

analyse the concrete provisions of the Vienna Cotiwe on the Law of Treaties of 23 May



15

1969 and the internal legislation related to theega that the delegations of the respective

states who want to enter into an international @gent should fulfil.

30. It is generally accepted that the head of s&gieesents the state as a whole, that
is, its unity, applying this idea even outside led tountry. This position is also taken by the
Constitution, which in article 92/& provides thempetence of the President of the Republic
to enter into international agreements, accordmtawv. Referring to this provision and the
meaning of article 86/1 of the Constitution, itrtsirout that the President of the Republic has

the competence to represent the state in foreigtioms.

31. On the other hand, article 100/1 of the Caumsbih provides that the Council of
Ministers determines the principal directions ofngel state policy. That is, the
determination of the essence of relations with athis done by the executive, which, in the
framework of the realisation of the governmentabgpamme, determines the principal
directions of foreign policy, also including memst@p in international organisations or the
entering into of bilateral or multilateral treafle®©n the other hand, the expression of this
will outside the country, in the name of the Repybs done by the President, holding to the
policies previously determined by the governmem¥@nParliament, as the case may be.

32. As above, it is valid only in cases when itaigjuestion of agreements with a
political nature, whilst for other agreements of an economuttural, commercial exchange
nature and so forth, the government has the atyhofirepresentation and entering into
them. This is also the reason why law no. 8371dd8tduly 1998 “On the entering into of
international agreements and treaties” makes andigin between agreements to which the
Albanian stateis a party and agreements where #&ibanian governments a party. In
constitutional doctrine, all those agreements #maail consequences for the existence of the
state, territorial integrity, its independence dre tposition of the state itself in the
international arena are considered agreementspofitical nature. Especially considered as

political agreements are those that are entereddméctly with the promulgation, securing

* In article 65/1 of the Austrian Constitution anticke 59 of the Fundamental German Law it is gisovided
that all international agreements that need toatied by the Parliament are entered into by thesient of
the Republic or an authority delegated by him, Wwhiteans the chancellor (the Prime Minister) orRbeeign
Minister. Only the cases of agreements that areredtinto with the European Union constitute arepkon,
which present special features beause of the mairfanctioning, being based on the will of the icheen of
the governments of the Member States.
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or broadening of the position of one state againsther stafe Such are: agreements for an
alliance, agreements for political cooperationjpexral non-aggression pacts, [agreements
of] neutrality, disarmament, determination of basdand others similar to thds&his is the
reason why the entry into force of those agreementdso conditioned on the giving of
consent by the lawmaker, that is, ratification,&aese such agreements should be supported
on the principle of the democratic legitimacy o tinternal organs of a state, in conformity

with the principle of democracy.

33. The Court emphasises that the right of thei®at of the Republic to enter into
international agreements is a constitutional fuurctand he exercises it either himself or by
giving full powers for the purpose of representataf the state according to international
law. Referring to the facts made known by the repnéative of the interested subject
Ministry of Foreign Affairs, it turns out to havetome the continuous practice even in other
cases of the conduct of negotiations and the sigofnagreements to which the Albanian
state is a party for the Albanian delegation ndig¢csupplied with full power by the President
of the Republic. That is, the practice has beeratetk of not supplying the Albanian
delegation with full power unless the other padythe agreement asks for such a thing. In
the assessment of the Court, following such a [edeads to the result that there is no
constitutional or legal basis, because we are mig&lith an unauthorised action by the organ
to which the competence belongs. This institutiohaehaviour, turned into a practice,
conflicts not only with article 92/é of the Constibn, which provides for the role and
competence of the President to enter into intesnatiagreements, but also with articles 4

and 7 of the Constitution.

34. The principle of the state ruled by law sametb in article 4 of the Constitution
means the action of all the state institutions etiog to the law in force as well as the
supremacy of the Constitution over other normasiets. Every organ in a state ruled by law

should act to the extent permitted by the Con#bituénd law, not exceeding the boundaries

® Decision of the German Federal Constitutional €alated 29 July 1952 on the so-called “Petersburg
Agreement between Germany and France”. The questas posed whether the agreement of commerce
entered into between the two coutnries was realty gthat is, commercial) or hid a political corttbetween

the lines. The GFCC argued that this agreementalessly economic, notwithstanding the fact thaaldo
included delicate issues such as, for examplegxpitation of the assets of the Saar region garethat had
been a key point in relations between the two atestSee similar cases below.

® Article 121/1 of the Albanian Constitution providéor precisely this category of agreement as niang#or
ratification by the Parliament after their signatur
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defined by therh In this sense, every state institution should ehake field of its
competences clearly defined within which it hasrbaathorised to act in compliance with
the legal and constitutional requirements. In imp@atation of the principle of the state ruled
by law, in article 92 of the Constitution the corteees of the President of the Republic are

defined, one of which is the entering into of ineional agreements according to law.

35. The Court stresses that the chairman of the ks the competence to exercise
ius repraesentationis omni modaéat is, to make known internationally the intdrstate
will and to represent the unity of the state in ithiernational arena. The manners in which
the President exercises this function may be: thighparticipation of the President himself in
making known the political position of the stateralations with abroad or by means of
transferring representative authority through fpdwers to other organs, mainly to the

government.

In entering into agreements where the Albanianesista party, as a subject of
international law, the participation of the Presid®f the Republic cannot be avoided,
whether personally or through full powers. Fromlggal point of view, representation of the
state, as a subject of international law, in ref&iwith abroad by the government, without
the prior authorisation of the President, whes & iquestion of international agreements with

a political character, is not in compliance witle fhrinciple of the state ruled by law.

36. The President of the Republic is the highgstagentative of the Albanian state in
relations with abroad, in the meaning of articlé186f the Constitution, and he has the
authority to enter into international agreementsadsgitimate representative of the state,
according to article 92/é of the Constitution. Reasg from this is [the conclusion that]
either he should have taken part himself in theckemion of the agreement or, through full

powers, he should have authorised the negotiatigpgfor this purpose.

37. The Court considers that the purpose of fullvgrs is the granting of
authorisation by the competent organ to negotiath the other party on issues that are

expressly designated in the full object. The regméstives of the state furnished with full

" Decision no. 14 of the Albanian Constitutional @alated 21 July 2008.
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powers are authorised to negotiate only to thentxdetermined in the mandate given for
representation. In every case, the negotiationcandlusion of the agreement should be done
within the boundaries defined in the full powersegi by the competent organ. In this way,
the representatives of the Albanian state are et)ifpr every change, addition or reduction
of the object of the negotiations, to ask to gew riell powers or a change, addition or

reduction of the full powers given, respecting phieciple of the state ruled by law.

38. In the assessment of the Court, the questidaroishing the Albanian delegation
with full powers by the competent organ for thepgmse of entering into an agreement,
contrary to what the interested subject MinistryFafreign Affairs claims, is an issue of
internal law, notwithstanding that it is also pmed by international law. In order to answer
the argument made by the Ministry of Foreign Afdihat the absence of full powers from
the President of the Republic is not an element #ffects the form or content of an
agreement that has been negotiated nor can itibedras a claim for the invalidity of the
international agreement by any party, the Cours set be reasonable also to refer to the
international framework, concretely, the Vienna @amtion on the Law of Treaties of 23

May 1969 (below, the Vienna Convention), to whilsh Albanian state is also a party.

39. In article 7 of the Vienna Convention, the hezfdstate, the chief of the
government and the foreign minister are providethasepresentative authorities of a state.
The Convention confirms the ability of states tteemnto treaties. The treaties are subject to
negotiations between the parties, but this doegpruaitibit the internal normative systems of
the states from determining their own rules relatedonsent or consultation by the organs of
each state. In the meaning of article 2/1a of thenwa Convention, “treaty” means an
agreement entered into between states in a wfitem and regulated by international law by

the persons who have authority to represent the.sta

40. It has been specified in article 8 of the Caotiem that ‘an act that is related to
the conclusion of a treaty, done by a person whanotibe considered authorised on the
basis of article 7 to represent the state for thatpose, does not have legal consequences if
it is not later confirmed by that stateAccording to article 77a person is considered as
representing a State for the purpose of adoptingaathenticating [lit. approving or

assuring] the text of a treaty or for the purpodeegpressing the consent of the State to be
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bound by a treaty if: (a) he produces appropriatél powers; or (b) it appears [lit. it
becomes clear] from the practice of the States eored or from other circumstances that
their intention was to [lit. that they] considerahperson as representing the State for such
purposes and to dispense with full powers [lit.stapply full powers]. In virtue of their
functions and without having to produce full powetise following are considered as
representing their StateHeads of State, Heads of Government and MinistérEoreign

Affairs, for the purpose of performing all actsathg to the conclusion of a treaty”

41. In connection with relations between states,pgtesentation of full powers, that
is, of a document that comes from a competent aityhaf a state and which appoints one or
more persons to represent the state in the condliabtegotiations, the approval or
authentication [lit. assurance or securing] of tagt of a treaty, in order to express the
consent of a state to be bound by the treaty, ootelude any other act that is related to the
treaty, is not mandatory for the recognition of tepresentative of the state party. That is,
the provision only excludes the submission of fudilvers to the other party to the agreement,
but according to the internal national law, it does also mean the avoidance or failure to
respect the legal requirement of being furnisheti will powers for the representation of the

state.

42. The Court emphasises that international lawletgs the institute of full powers
in its acts, but at the same time creates podgsilior the states to regulate in their internal
framework the question of the competent organ hedtocedures of furnishing full powers,
according to the will of the states themselves. Toaduct of negotiations between
delegations of different states is mentioned in henna Convention as a phase of the
entering into of international agreements, butgfexzedures and modalities for the manner in
which the delegation of each state is formed agelaged by the internal law of each state.
The representatives of the state should act in tange with the full power issued by the
competent organs through which the persons arendeted who will take part in the
negotiations (who might be experts of the fieldjiaas functionaries or civil servants of the
state), the nature and area of the issues thatbeilhegotiated. That is, this authorisation

should be expressed in every case as a declaratitime will of the state to enter into

" Tr. note: The phrase that follows is 2(a) of &eti¢; paragraphs (b) and (c) dealing with headdipibmatic
missions and representatives to international Isogkie not relevant to this case.
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negotiations. In this sense, the Court stressdsfritia the viewpoint of international law,

full powers serve the principle of good faith aihe free will of each state to enter into an
agreement, for the purpose that it be considerdoagmg been entered into by authorised
representatives, not putting in doubt the compfetibthe commitments that derive from the

agreement entered into.

43. The conduct of negotiations between state détats for the purpose of entering
into an agreement has the aim of preparation @xathat afterwards turns into a binding
legal instrument in the view of international lagnly if the parties express their consent at
the international level to be bound by that agra@mEhis expression of will can be done by
means of: ratification, signature (when ratificatis not necessary) and adherence. In each
case, the state formally expresses its will to taenld by the agreement or treaty to which it
desires to adhefe In cases when the internal legislation conditiaghe entry of the
agreement into force with ratification by the Pamient of each state, this process
(ratification) cannot be considered as a simplyni@ract. It constitutes an essential process
closely linked to the entry of the agreement thet been signed into force. A state party to

the agreement is free, through its legitimate osgémratify the agreement or not.

44. The Court considers it necessary to stresghikavienna Convention defines two
principal criteria in the sphere of implementatiohinternational treaties, the principle of
pacta sunt servandéarticle 26), according to which every treaty arde is binding on the
parties and should be performed by them in gooth,fand the principle that one party
cannot use the provisions of its internal law agisification for the impossibility of its
implementing a treaty (article 27). This rule doest infringe on article 46 of the
Convention, which provides that a state cannot kevthe fact that its giving consent to
implement a treaty has been expressed in violatfoa provision of its internal law (for
example, by violating the competence of a concoegan to enter into treaties). A lack of
competence in the internal aspect of the statenarngonstitutionality for this reason does
not affect obligations according to internatiora| It is clear that this provision serves the

validity of the agreement between the parties, dsuthe other hand, the entering into and

8 Shabtai Rossene, Treaties, Conclusion and Ertmyfance, in: Encyclopedia of Public Internatiohalw, Vol.
7 (1995), p. 465.
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signature of the agreement by the competent atyhaiso has importance for the internal
law, because it has to do directly with the implatagon of such constitutional principles as
the principle of democracy, of the state ruled aw land the legitimacy of the organ to

represent the country in relations with abroad.

45, International law stands neutral so far as eorethe question of what organ acts
in the name and for the account of the state, l®the internal political will formed and
expressed as well as, furthermore, how does a lséditave in relation to internal law or in
connection with the norms of international law fw long as it applies the rights and
obligations undertaken by it. For the latter, itnigportant for states by their later actions not
to withdraw from the obligations they have undegtaksomething that serves international
stability and the implementation of the principlgcta sunt servand&his principle does not
mean that different states cannot choose diffenayts and forms of implementation of the
norms of international law in their internal legaistems. This is a sovereign right of every
state. On the basis of this principle, law no. 88afied 9 July 1998 “On the entering into of
international agreements and treaties” providearticle 4 for the representatives of the state
who are charged with conducting negotiations agdisg treaties or agreements with the
representatives of other states to be furnisheld fwit regular powers. Full powers are issued
respectively by the President of the Republic, wtien Albanian state is the subject of a
treaty or agreement, and by the Chairman of then€@buof Ministers, when the Albanian

Government is the subject.

46. The Court stresses again that the finding ef d@hsence of full power by the
Albanian delegation in the process of entering itite international agreement does not
conflict with article 46 of the Vienna Convention mespecting the obligations undertaken by
the Albanian party, because in the instant cageagnieement is subjected to a prior control
by this Court, that is, before it is to be ratifieg the Assembly of Albania. For this reason,
according to the internal Albanian law, the agreeinfeas not yet entered into force and
consequently has not begun to have effects, so &g has not been ratified by the
Assembly, according to article 121 of the Congtiut Starting from this fact, in the instant
case we are not dealing with a deviation from thiegations that come as a consequence of

the entering into of an international agreementompliance with the generally accepted
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rules of public international law, that is, conseqtly, not with the principlgpacta sunt

servandaeither.

47. In the Court’s assessment, failure to receiMepbwers from the President of the
Republic for entering into the agreement or thenggng of full powers according to the law
also conflicts with article 7 of the Constitutiomhich guarantees the principle of the
separation and balancing of the powers. This golacis extended not only to the three
branches of power, the executive, the legislatine #he judiciary, but also to other
independent constitutional organs whose competeammes been provided by the provisions
of the Constitution. According to this principleg organ, in the composition or not of one of
the three powers, can interfere in the handling rassdlution of issues that, as the case may
be, would constitute the central object of the \étgtiof other constitutional organs or
institutions. Failing to furnish the delegation with full powefrom the President of the
Republic constitutes a violation of the competeraf@be President of the Republic foreseen
by article 92 of the Constitution, and consequeatily of the principle of the separation and

balancing of the powers guaranteed by article th@fConstitution.

48. Starting from the title of the agreement trsathe object of investigation, the
Court finds that the Albanian delegation not onig dot receive full power from the
competent organ to start negotiations and latesign the agreement with the Republic of
Greece, but from the formal legal point of viewgeruhe respective authorisation issued by
the Prime Minister was not respected so far aseroiscits object. That is, Order no. 135 of
the Prime Minister dated 23 August 2007 is entiti@éd the creation of an inter-institutional
work group for the determination of the continerghélf with neighbouring countries”. On
the other hand, if we refer to the final agreementered into between the Republic of
Albania and the Republic of Greece, in its title thhject of the agreement turns out not to
have been only the determination of the continesitelf, but alsd...other maritime zones
to which they are entitled under international lawrhat is, it turns out that the Albanian
party had negotiated for a broader object thanftrawvhich it was authorised, exceeding the
boundaries of the authorisation given for the abjet the negotiations and later their

concretisation in an agreement between the twaegarfhis exceeding of the object of the

° Decisions of the Albanian Constitutional Court 86.dated 5 December 2008, no. 19 dated 3 May 2087,
11 dated 2 April 2008.
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authorisation by the negotiating group makes tlreeagent incompatible with the principle

of the state ruled by law guaranteed by articleotfhe Constitution.

49. In addition, the Court considers that the pdoce provided by the law on treaties
entered into with the approval from the CounciMihisters of the text of the agreement also
does not turn out to have been respected. Artidéthat law provides that “for agreements
to which states or governments are parties andnikiative is by our side, the respective
ministries first receive the opinion of the Ministwf Foreign Affairs and the other interested
ministries and central institutions, before theeeing into of treaties and agreements is
proposed to the Council of Ministers”. The CourdfilMinisters gives approval in principle
for international agreements and treaties thateatered into in the name of the state or of
the government.

50. Going on, article 6 provides that “when aniatite to enter into treaties and
bilateral and multilateral international agreemeististaken by our state, the respective
ministries and other central institutions draw be texts of the drafts, as to which they take
the opinion of the Ministry of Foreign Affairs, th®linistry of Justice and interested
ministries. The comments that the other state nmggite, which change the content of the
draft of the Albanian party or a counter-draft timight be presented by it, after being
studied by the respective ministry or other centrafitution, are submitted to the Council of
Ministers for approval in principle, together witie opinions of the interested ministries and

other central institutions, as well as the opimdmthe Ministry of Foreign Affairs”.

51. From the materials submitted during the adpttha it the case, it turns out that
Council of Ministers issued decision no. 653 datédJune 2009 “On the proposal of the
draft law ‘On the ratification of the agreementvibe¢n the Republic of Albania and the
Republic of Greece for the delimitation of theispective areas of the continental shelf and
other maritime areas that belong to them on theslmdsnternational law”. The procedure of
approval in principle of the agreement by this orgs not reflected, making the process
incompatible with the requirements of article 5 &waf the law on treaties.

52. From the above, it is the assessment of thetGbat failure to furnish the

Albanian delegation with regular full powers by feesident of the Republic has brought as
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a consequence a violation of the competence olfi¢le of state as the competent organ for
the representation of the Albanian state in retetiovith abroad. The absence of regular full
powers by the Albanian delegation clashes with imernal constitutional and legal
framework related to the determination of the fdrorderia for the negotiation and entering
into of international agreements. As a consequetiis, incompatibility also affects the
essence of the agreement entered into by the Adbastiate, which, in any case, should
express its will in conformity with the requiremsnof the internal legislation. For this
reason, the Court reaches the conclusion thatgreement signed between the Republic of
Albania and the Republic of Greece for the delitrotaof the maritime areas between the
two countries was entered into in violation of tegquirements of articles 4, 7 and 92/é of the

Constitution.

lll. In connection with the principles and criteriaf constitutional control of an
international agreement by the Constitutional Court

53. Before the Court gives an expression about lvenahe claims of appellant are
grounded in relation to the content of the agredntieat is the object of adjudication, it
considers it necessary initially to make knowngbatrol criteria on which it will rely during

their examination.

54. Considering the object of the complaint, based article 131/b) of the
Constitution, the Court controls international agnents before ratification by the Assembly
in connection with their compatibility with the Cafitution. In the exercise of this control,
the Court takes account of the internal law anccietely the provisions of the Constitution,
as the highest normative act in the country. Fer dbncrete case under adjudication, the
Court will base itself on article 3 of the Condiittn, which guarantees among other things
the integrity of the territory, because the objettthe agreement being controlled is the
determination of the maritime areas that belonglb@ania. Furthermore, notwithstanding the
title of the agreement, in practice, as will algrbasoned in the following, it is principally a
matter for the determination of the internal watansl the territorial waters in the south of
Albania. Those waters are considered by the intdamaas well as international law as an
exclusive part of the state territory, and for tregson they are subjected to the territorial

sovereignty of the Republic of Albania.
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55. In addition, taking into account that the issoéthe determination of the borders
as a whole and the maritime borders in particutarrmt only questions of internal law but
also of international law, because of the recognitaind acceptance of the boundaries not
only by the states party but also by internatianstitutions, for this purpose the Court will
also refer during its control to the internationats that regulate the principles, manners and
procedures of delimiting the maritime boundarie$ween states. Specifically, the main
international act that regulates those issuesedtN Convention on the Law of the Sea of
the year 1982 (known as the Montego Bay Conventimnaddition, during its control the
Court will also refer to other acts and generaltgepted principles of international law as
well as the practice of international arbitrati@s courts in connection with the principles
followed in the delimitation of maritime spacesdases that are similar or close to the case

that is the object of examination.

56. The control of international agreements is ointhe most special competences of
the Constitutional Court, because it has to asadsther the constitutional principles and
norms in the field of foreign relations have beespected. Foreign relations are not only a
guestion of the internal constitutional order afaauntry, but also of international law, to the
extent the state undertakes rights and obligatibnghe field of international relations, we
distinguish two sides: the formation of the willdaits expression. The evaluation of the need
or interest to enter into an international agredneea political act. The question of whether
this political act is in conformity with the inteah normative framework (meaning the
Constitution) and with state interests as a whelefi a legal nature. Precisely here the

constitutional control done by the Constitutionalu@ is focused.

57. This control is complex in the case of forergtations, because in some cases
foreign relations present difficulties, all the mowhen constitutional control over political
acts brings in itself the danger of interferenceqirestions that affect not only internal
political interests but also those in relations hwibther countries or international
organisations to which the specific state is aypa¥evertheless, it is now a consolidated
practice in general for constitutional courts atsoexercise control over aspects of the
decision-making of the executive or the legislatelated to foreign relations, taking the

fundamental constitutional principles as a contrakrion.
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58. The Court stresses that during the constitatiamontrol of an international
agreement, it is important to keep in mind respecthe principle of the state ruled by law,
which takes on priority against a possibility ofnflacting with the general rules of
international law, recognised today by the termteinational rule of law” When the
interpretation of an international agreement isosgtfor examination before a constitutional
court, the application of general principles forstipurpose is unavoidable. According to
those principles, every agreement should be ingggdrin such a manner that the parties will
reach the objective as to which they decided tereinto that agreement. On the other hand,
a larger or broader obligation than that for whtble parties expressed their initial will
should not result from the agreement.

59. When the Constitutional Court interprets thateot of an agreement and reaches
a conclusion about its compatibility with the natib Constitution, it supports its conclusion
only on the verification of respect for the fundamad constitutional principles in the text of
the agreement. In this case, the ConstitutionalriCialkes account of the principle that the
political organs of the state have relied on thestitutional principles in order to enter into
an agreement and have had the will to reach atrgsaompliance with thef. That is,
constitutionality, good faith and good will are puened in the entering into of the agreement,
so long as a different conclusion has not beenheshérom the constitutional control. The
constitutional control of the Court to assess thestitutionality of the agreement that is the
object of the adjudication will be supported on thasis of the principles and criteria

mentioned above.

60. From the broad range of claims of the partiesaddition to the standing of
appellant and the absence of full powers dealt aftbve, It is the Court’s assessment that
attention should be focused on, and it should grpumarily those that have constitutional
importance for the case being judges, and speltyficgae claims related to: a) the title and
content of the agreement as well as the need tordete the respective maritime spaces, b)
the implementation of the principle of strict eqatdnce for the division of the maritime
spaces that belong to the two countries, c¢) thecefbf the islands and reefs in the

" Tr. note: The phrase in quotation marks is in Ehgh the original.
10 Decision of the German Federal Constitutional €dnrconnection with the agreement signed between
France and Germany concerning the status of ther8gian, dated 4 May 1955.
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determination of the maritime spaces and ¢) thkiriaito submit analogue maps as an
accompanying part of the agreement. The Court esipdmthat the claim for the absence of
transparency during the holding of negotiationsdotering into the agreement, for the case

under adjudication, does not present itself inr@stitutional dimension.

1]

IV. On the title and content of the agreement as aglthe need for defining the
respective maritime spaces.

61. Appellant claims that the title and contenttté agreement that is the object of
adjudication aresui generisand a deviation from international standards amagdtjces. In this
framework, according to it, its object should hdneen better and more clearly defined, in
conformity with the requirements and the need ierdelimitation of the respective maritime

spaces.

62. The Court stresses that international maritame as an entirety of the norms and
principles of international law (the treaties amarms of the customary international law)
which regulate the issues of the use of the se® (acluding its bed and the subsoil), the
exploitation of its resources as well as questiohgurisdiction over the maritime spaces,
ships, installations and activities within thosacgs has known important developments in
the period after the Second World WarContemporary international maritime law is the
result of the confrontation of various interest&labue, concessions and compromises
between states on questions that have to do watldithsion of maritime spaces as well as

their most effective use and exploitation in th&oral interest.

63. The legal regulation of seas and oceans wag lfurg time based on the so-called
doctrine of “high seas” or “freedom of the open”sed the foundation of which stood the
idea that all the spaces of the seas and oceam®dlzelong to anyone, therefore they should
be open and free for navigation and exploitation &t states without distinction. An
exception was made only for a narrow belt of wétearitime) that adjoins the shore, which
was considered that for purposes of security apdbéation should have been under the full

sovereignty of the coastal state. In this sameogerihe width of this belt of water was

™ Giinther Jaenicke, Law of the Sea, in: Encyclopedi®ublic International Law, Vol. 11, Northholland
Oxford (1989), p. 174.
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determined to be three nautical miles, because washthe distance a cannon ball could be
shot at that tim#.

64. For centuries on end, the principle of “freedafnthe open sea” was implemented
on a broad scale by the majority of state. It wasognised as a norm of international
customary law and a fundamental principle on th&sbaf which the entire legal regime of
the seas and oceans was built. Furthermore, wefiadoit as such in the International
Convention of the Open Sea of the year 1958, asagahe UN Convention on the Law of
the Sea of the year 1982 (articles 86-115), but noder new conditions, because the space
of the Open Sea had been shrinking and shrinkiam@breduced) constantly, because of the
permanent interest of coastal states in extendiag sovereignty and their sovereign rights
more and more, both in the Territorial Waters adl a® in the other maritime spaces that

washed their shores.

65. The interest of the coastal states in extentttialg sovereignty and their sovereign
rights in the direction of the Open Sea had, ag@ purpose, the best possible, exclusive
exploitation by them of particular maritime spaé@seconomic interests, national security,
scientific exploration, protection from pollutiomnd so forth, which became especially
evident around the middle of the Twentieth Centuithe development of modern
technologies made it possible for the sea, its d&redl subsoil to be exploited for various
purposes and with a greater and greater effectsggmspecially for fishing, the extraction of
oil and gas, the extraction of rich veins with mamiperals, exploitation for sand, gravel and
so forth. On this basis, immediately after the ®ecdVorld War, many coastal states
declared in a unilateral way not only the widenaidheir territorial waters from three to 12
nautical miles (in some cases, more or less that)'thbut also the extension of national
jurisdiction over the continental shelf and thepexgive maritime space up to 200 nautical
miles™.

2 The so-called “cannon shot rule™Ferrae potestas finitur ubi finitur armorum vis” which means that the
power of arms also determines the power of the kEnslea. This maritime belt with a width of abdutee
nautical miles would be considered as a part ofdhitory of the coastal state with the name Ternial Waters
[lit. Sea].

13 Thus, for example, the Republic of Albania, witle decree of the year 1976, had determined theltire
its territorial waters as 15 nautical miles.

4 As is the case of several countries of Latin Acgeri
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66. The unilateral declaration and the consideraikfgsansion of sovereignty and the
sovereign rights of coastal states in considerai@a and ocean spaces created many
problems in international relations. The seas arehis generated more and more disputes
and conflicts between states. For the managemehigituation, even the United Nations
became seriously engaged. After preparatory workseferal years, in 1958 the First
International UN Conference was held on the LawhefSea, at the end of which, it became
possible for four conventions to be approved, dpadly, the Convention on Territorial
Waters and the Contiguous Zone; the ConventiorherCiontinental Shelf; the Convention
on the Open Sea and the Convention on Fishing andetvation of the Living Resources in
the Open Séa

67. Meanwhile, the number of states that considenedcceptable many of the
problems and solutions offered in the frameworkhef four conventions adopted at the First
UN Conference on the Law of the Sea of 1958 wasvigip larger and larger. In this
connection, a visible effect also came from theaggon of the United Nations with new
member states, mainly because of the process obldeisation of the decade of the 60s of
the previous century, which made possible the lmftimany new sovereign states that sought
the creation of a new international economic oralethe foundations of which would be
more equality, justice and honesty. In this frameithe problems of international maritime
law, and concretely the division, use and ratioeffiective exploitation in the fairest and
most equal manner of the maritime spaces and tbgaurces had a special priority. It was
considered to be more fair for a general intermaiconference to be called, which would
discuss and regulate in its entirety and on a nasisband philosophy all the problems of

international maritime law.

68. The Third UN Conference on the Law of the Saded work in 1973 and ended

with the adoption of the Convention in 1982This Convention is one of the most important

5 |t was attempted to solve or comlete many problemd unclear points that were found in the four
conventions of the First UN Conference of 1958 tigio the Second UN Conference on the law of the sea
called in 1960, in which 88 coutnries and sevepctalised UN Agencies took part. Because of deagents
and the contrary interests of states on severtileomain issues dealt with there, the proposed dments did

not manage to be approved by the required majofitgtates participating in this conference. Thattle
Second UN Conference on the law of the sea hadnerete result.

161t was opened for signature on 10 December 198@dntego Bay of Jamaica. For nine consecutive years
representatives of about 160 UN member states feethon negotiations and discussed, debated aodeta
the necessary compromises that made the succeabss afonference possible. The Convention enteréal in
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and valuable documents drawn up in the frameworkhef UN. It is considered as “the
Constitution of the law of the sea”, as a principeerence point for all the questions that
have to do with international maritime law. A newdacompete legal regime is created
through it for the seas and oceans, which is adaptand harmonises the different interests
of states. The Convention harmonises quite welkettisting norms of international maritime
law (of treaties and of customary international)lawith the new norms that amend or affirm
concepts not previously known or treated by tradai international maritime law, thus
reflecting the needs, tendencies and interestsaobws groupings of sovereign states.
Through the 320 articles and nine annexes thagrditg to article 318 of the Convention,
are considered an integral part of it, a broad eanf delicate and varied problems of
international maritime law are regulated. On itsibacoastal states have the direct interest
and right to undertake, as the case may be, thessary steps that make possible the
extension of sovereignty, sovereign rights or metiogjurisdiction in particular maritime

spaces.

69. The Court notes that the UN Convention on the bf the Sea defines the basic
rules and principles, the general rights and obbga of states party in the field of
international maritime law. Its implementation iweey concrete case requires that the
framework rules of the Convention be taken intoocaot, both in the drafting of the national
legislation as well as in the dialogue or negatiadi that have the purpose of the conclusion
of the respective agreements between the parttesested in the field of maritime law,
especially in connection with the division, use axploitation of the various maritime
spaces. Also in this framework, in the functiorregolving the case that it is examining, the
norms and principles of the Convention also ses/a aentral orientation for the decision-
making of the court or of an international arbitvat about conflicts or problems of

international maritime law.

70. That is, the Convention on the Law of the Se#he basic document that has
priority over every other legal-international regfitns in this field, including here even the

four Geneva conventions approved in the First UNf@€@nce on the Law of the Sea.

force on 16 November 1994, one year after the Rapob Gujana became the BGtate that ratified it. The
Republic of Albania ratified the Convention on 281é 2003, making it the 143tate party, while the Republic
of Greece had ratified it on 21 July 1995, makinthe 78" state party. Currently, the UN Convention on the
Law of the Sea has 158 member states. The laitatitn is that of Switzerland on 1 May 2009.
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However, it is important to emphasise that the Ubh¥&ntion on the Law of the Sea does
not change the prior rights and obligations of #iates party that derive from other
international agreements that are in harmony witede the second paragraph of article 311
of the Convention). Taken as a whole, the maritspaces that are re-confirmed or brought
as innovations in the UN Convention on the Lawle Sea can be divided into maritime
areas in which the coastal state exercises soveyedg sovereign rights and maritime areas
in which the coastal state does not exercise artiiesh. Concretely, taking part in the first
category are: Internal Waters, Territorial Watdhe (Territorial Sea), the Continental Shelf,
the Contiguous Zone and the Exclusive Economic Zwarlist in the second category, the

Open Sea and Zone.

71. The Court considers it important for analydiitgin the service of] the claims of
appellant to stop briefly to explain the meaninggddath and legal nature of the maritime
areas that enter into the first category, becaus®pen Sea, that part of the sea that does not
include any of the maritime areas mentioned in firet category (see article 86 of the
Convention) is free and open for exploitation fhrstates in conformity with the provisions
of the Convention (articles 87-115 of the Convamtiavhile the Zone, as a new concept in
the UN Convention on the Law of the Sea, whichudek the bed of the sea and ocean as
well as the subsoil beyond the border of nationasgiction (see article 1 of the Convention)
is considered and treated as joint propertys (communis of the entire international

community.

72. The Internal Waters (maritimgpccording to article 8 of the Convention, are
considered the landward waters from the baselinerevthe breadth of the Territorial Sea
begins to be measured. The breadth of those wiastelestermined depending on the method
selected for drawing the baseline. There are tveh snethods according to the Convention:
a) the normal baselinewhich is the lowest water line along the entioast (article 5 of the
Convention) and bdhe straight baselinewhich is formed by joining the points of land tha
extend the farthest into the sea (article 7 ofGloavention). This method is especially used
in cases when the coast is very irregular or brakerFrom the above, it turns out that it is a
guestion of the Internal Waters in this sense, @afhg in cases when the straight baseline
method is applied for measuring the Territorial . Saaa more general sense, waters of bays

(according to the criteria of article 10 of the @ention), waters of shore ports, river deltas
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and so forth are also included in the notion oéin&l Waters. Because of closeness of the
land as well as the importance that they presenthé point of view of security and
exploitation for economic and commercial purpodks, Internal Waters are considered as
part of the territory of a coastal state. The terial sovereignty of the state extends
completely into those waters, the airspace oventhe well as the seabed and subsoil below
those waters (article 2 of the Convention). Howgewercases and particular parts of the

Internal Waters, the right of peaceful passage beagecognised to ships of third states

73. The Territorial Sea (Territorial Waters} that belt of water next to the coast, in
which the coastal state has the right to exertssedvereignty. According to article 2 of the
Convention, those waters too are considered astagral part of the territory of that state,
not open to question, as its dominion. No state adramy or case doubt on the rights and
obligations of a coastal state to the Territoriah Srecognised and exercised in compliance
with the norms of international law. The breadthtloé Territorial Sea may go up to 12
nautical miles, from the baseline that is definedconformity with the provisions of the
Convention (article 3 of the Convention). Also acting to the Convention, the sovereignty
of a coastal state is also fully extended in thepaice over the Territorial Sea as well as the
seabed and its subsoil below those waters (a@i@ef the Convention). It is also important
to stress that in this case too, the right of peéhgessage is recognised to ships of third
states (see articles 17-20 of the Convention). Astal state may approve laws and rules
related to the peaceful passage of those shigs Ferritorial Sea, but always in compliance
with the standards and requirements of the Conwen{isee articles 21-32 of the

Convention).

74. The Continental Shelfn the legal meaning is a notion recognised and
implemented for the first time in international giae only after the Second World War, for
the purpose of its exploitation for economic pugmsespecially for the extraction of oil, gas,
various minerals, etc. In the geological meanihg, €ontinental Shelf was recognised long
ago, meaning that part of the bottom (bed) of #eethat stretches as an extension of the land
from the point where the latter meets (touches)sdw up to the point where the seabed
undergoes an immediate lowering. This distance allyncan go up to about 80 kilometres
from the sea shore. However, it can change frompbeee to another. In the maritime areas
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where the seabed begins immediately in very grepthd, practically there is no Continental
Shelf in the geological meaning.

After the Continental Shelf in the geological memnends, the so-callembntinental
slope begins, which normally extends up to 100 kilometiresn the coast and the depth
which goes up to about 5,000 metres, and aftehet $o-called continental platform
(continental ris¢ with a smaller slope and an extent of up to aBhQ00 kilometres and
varying depths, but not greater than that of thetinental slope. With the conclusion of the
continental rise, normally the deep ocean bed Isedihe three last declivities of the bottom
of the sea taken together, the continental shethé geological meaning, the continental
slope and the continental rise, form the so-calledtinental frame dontinental margin
according to the Convention.

75. The geological meaning of the notion of the @mmtal Shelf has served as a
starting point for the determination of its legalture in the Convention on the Continental
Shelf of the year 1958, as well as in the UN Cotiearon the Law of the Sea. In the former,
the Continental Shelf was defined as “....the seéadyed subsoil joined to the coast but
outside the space of the Territorial Sea, up topihiat where it reaches an immediate depth
of 200 metres...>". The 1982 Convention changes this definition Wsibo far as concerns
extent, as well as concerning the external bouadasf the Continental Shelf in the legal
meaning. Specifically, in article 76 of that Contren, it is stressed among other things that
“the Continental Shelf of a coastal state inclutles bottom of the sea and its subsail...
which extends beyond the space of its Territorid 8s a prolongation of the land territory
...to the outer edge of the continental margin, otaip distance of 200 nautical miles from
the baseline from which the breadth of the TenaloBea is measured, if the outer edge of
the continental rise does not exceed that distarjse& point 1 of Article 76 of the
Convention). According to the Convention, in noeafould the Continental Shelf in the
legal meaning exceed 350 nautical miles (see [goaftarticle 76 of the Convention).

76. The Court notes that, according to the Conwantihe geological notion of the

Continental Shelf differs considerably from itsdégotion. Whilst the Continental Shelf in

7 See United Nations Treaty Series, Vol. 499, p..311
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the geological meaning begins at the point wheezldimd meets the sea, the Continental
Shelf in the legal meaning begins at the point led seabed where the breadth of the
Territorial Sea ends. On the other hand, the Cental Shelf in the legal meaning, according
to the UN Convention on the Law of the Sea, mag aislude the continental slop and the
continental rise, as different notions in the gemital meaning. A coastal state exercises
the rights of sovereignty over the Continental §h&r the purpose of the exclusive
exploration and exploitation of its natural res@srcNo one else may do such a thing,
without the express content of the coastal stafi{see points 1-3 of article 77 of the
Convention). The exercise of these rights by a tebasate should not be confused with
territorial sovereignty, that is, the sovereigritgttevery state exercises over its territory, also

including here the Internal Sea Waters and theitbeal Sed®.

77. However, it should also be stressed that thletgiof a coastal state over the
Continental Shelf does not depend on any kindtlef td this space. The determination of its
boundaries, as the case may be, through a unilaigtrar agreements with one or more other
states that are opposite or adjoining does not tley@urpose of creating this right, but only
confirming its existence, over the Continental §héi its decision in the case of the
Continental Shelf in the North Sea, the Internalo@ourt of Justice (ICJ) emphasised
among other things that the rights of a coastaé gtathe Continental Shelf exigtso facto
andab initio®®. Unlike the regime of the Territorial Sea, the esmign rights of a coastal state
to the Continental Shelf do not also extend oventlaters and the air space above it. On the
other hand, in the exercise of its exclusive rightsr the Continental Shelf, a coastal state
should not violate, in an unjustified manner, natign or the other rights and freedoms that
all states have, in conformity with the regulatiaishe Convention (see article 78 point 1, 2

of the Convention).

78. The Contiguous Zone (or Continuousthe maritime space continuing along the
Territorial Sea, over which the coastal state &l limited competences, principally of
an administrative nature. The breadth of the Cootig Zone may go up to 24 miles from
the baseline where the breadth of the Territoriah $egins (see article 33/2 of the

18 1n more detail see Christos L. Rozakis, “Contiaé&helf “, Encyclopedia of Public Internationalvi,avol.
1. (1992), pp. 783-792.
19 |an Brownlie, Principles of Public Internationai, Pub. 7 Northholland-Oxford (2008) p. 107.
20 |
Ibid, p. 787.



35

Convention). That is, the Contiguous Zone may ekigmto 12 other miles after the end of
the external boundary of the Territorial Sea. Adaag to the Convention, in this space the
coastal state may exercise various controls the¢ llae purpose of implementation of its
legislation on customs, fiscal, health or immigvatissues, within its Territory or Territorial
Sea (see article 33/1a of the Convention). Furtbeemthe coastal state has exclusive
jurisdiction over objects of historical and archiagecal importance that might be found in
the Contiguous Zone (see article 303/2 of the Cotier). It is clear that according to the
UN Convention of the Law of the Sea, the Contigudase cannot be considered any more

as a part of the Open Sea, but as a part of thieigixe Economic Zone.

79. The Concept of the Exclusive Economic Zone (EEdhe of the most important
innovations of the UN Convention on the Law of ®ea. It is defined by it as the space
beyond and next to the Territorial Sea and whiabsdwt exceed 200 nautical miles from the
baseline where the Territorial Sea being. Accordmghe Convention, the EEZ consists of
the waters from the surface waters to the sealsediell as the seabed itself and its subsoil
(see article 56/1 of the Convention). However, rilgats of a coastal state to the EEZ so far
as concerns the sea bed and its subsoil shoulgdeiged in conformity with the provisions
of Part Six of the Convention, which are devotetirely to the Continental Shelf (see article
56/3 of the Convention). In the EEZ, the coastalesexercises the rights of sovereignty for
the purpose of economic exploitation (principallghfng), exploration, preservation and
development of natural resources whether aliveaby etc. Compared to the regime of the
Territorial Sea, the authority of a coastal statéhe EEZ, as also on the Continental Shelf, is
more limited. At any time, other states enjoy thghtr of freedom of sailing in and flying
over those waters, the right of putting cables anderwater piping as well as every other
use of it that is in conformity with the regimetbe High Seas. For this reason, it is generally
stressed that the EEZ hasta generidegal regimé&".

80. The Court emphasises again that in the cotietitl point of view, the Internal
Waters and the Territorial Sea are considered asiige parts of the state territory up to 12
nautical miles from a baseline, the air space dkem and the bed of the sea and their

subsoil. In these spaces, the internal legislatiothe coastal state is applicable without any

L Shigeru Oda, “Exclusive Economic Zone”, in: Enoptdia of Public International Law, Vol. 2, (199%).
305-312.
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doubt. On the Continental Shelf and in the EEZ,dbastal state exercises sovereign rights
only so far as concerns exclusive exploitation asel for economic purposes (articles 56 and
77 of the Convention), scientific research and foeir protection (article 61 of the
Convention). That is, in distinction from the re@of the Internal Waters and the Territorial
Sea, the sovereign rights of the coastal statehéoBEZ and the Continental Shelf are
exercised only for the activities mentioned expsess the Convention, notwithstanding
opinions or a tendency to extend the notion of &eign rights” in the direction of similarity
with the notion of “territorial sovereignt§”.

81. For the above reasons, a clear distinction ldhba made that when it is a
guestion of determining the Territorial Sea of astal state, we have to do at the same time
with setting its state boundaries in the true megnwhile when it is a question of
determining the maritime spaces such as the Condhé&helf and the EEZ, where the
coastal state exercises only several sovereigntstighne can speak about maritime
boundaries. The ICJ speaks clearly about this prolih a case examined by it in connection
with division of the Continental Shelf in the BlaBlea between Romania and the Ukraine,
declaring among other things that:.. ‘the maritime boundary that delimits the Comntitad
Shelf and the Exclusive Economic Zone should n@bh&ised with the state boundary that
divides territories. The first defines the limité tbe maritime spaces in which the coastal
state, on the basis of international law, exerciseseral sovereign rights for specific

purposes. The latter determines the territorialitavof the sovereignty of the stite

82. Referring to the above standards, the Courerebs that there are several
constitutional violations in the agreement thathis object of adjudication, which grouped
together are as follows:

82.1 Before the conduct of the negotiations, theitmee spaces should have been
clearly defined as well as the respective maritsheres on the basis of which
this delimitation should have been made. In thasniework, the nature and legal
status of each of the maritime spaces that webe tdelimited should have been
taken into account as well as the respective maishores on the basis of which

this delimitation would be made. In this framewahe nature and legal status of

#2 See note 17, p. 787.
% Decision of the International Court of Justiceniemia/Ukraine, 3 February 2009, paragraph 217.
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each of the maritime spaces that were to be delthshould have been taken into
account.

82.2The agreement that is the object of examinaltiears the title “Agreement
between the Republic of Albania and the RepubliGrdece for the delimitation
of their respective areas of the Continental Stietf the other maritime areas that
belong to them on the basis of international lawfact, as it also turns out from
the respective maps presented in the concrete aalast so far as concerns the
Republic of Albania, about 90% of the maritime sgsadivided with the
Republic of Greece are Internal Waters and Teralk@®ea, Specifically, of 150
circles that serve for the delimitation of the rtieve boundary from the bottom
part of the Canal of Corfu up to its north, 14Qtwgm have radii that are smaller
than 12 nautical miles. That is, the agreementuastion does not divide the
Continental Shelf in the legal meaning, as was saife title, but principally the

Internal Waters and the Territorial Sea.

Over those waters, in the air space over themratitki sea bed and subsoil under
those waters, the Albanian State exercises fuitdeial sovereignty. They are an
integral part of the territory of the Albanian gtaat a time when other states are
recognised to have the right of peaceful navigatioother rights in conformity
with the provisions of the UN Convention on the Lafithe Sea. It is clear that
because of the relatively small distance between rédspective shores, the
agreement that is the object of investigation isease deals principally not with
the designation of maritime boundaries in the ganeense, but with the
determination of state boundaries in the true sbas&een the two countries.
82.3In this sense, especially in the area of then@al of Corfu, the Albanian party
should have clarified ahead of time the natureeffetts of the international acts
on the delimitation of the state borders of the udip of Albania, as well as the
practice followed in this connection. The statedeos have existed, naturally
also including the boundary of the Territorial Seetween the Republic of
Albania and the Republic of Greece *in the ProtooblFlorence dated 27
January 1925 for the Delimitation of the Southermordgr of the Republic of
Albania, it is stressed, among other things, thatht land border breaks the

lonian Sea and the Bay of Ftelia according to @emdicular line in the general
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direction of the coast, up to the boundary of geitorial waters...”). Therefore,
only the cases of overlapping claimed or the needrfaking this state border
(the outside line of the Territorial Sea) shouldddeen verified, in conformity
with the provisions of the UN Convention on the Lafthe Sea.

82.4In dividing the maritime spaces, the deternnomabf the baseline by the two
states plays an important role. Although it is no¢ntioned expressly in the
agreement that is the object of examination, frdsh provisions and the
respective maps, it turns out that in the casehef Republic of Albania, the
criterion of the low-water line along the respeetigseacoast is taken as the
criterion in the determination of this line. On thentrary, in the case of the
Republic of Greece, the criterion of the straigasdline has been taken as the
criterion. This is the result not only becauseld tlosing of the Bay of Corfu
(with an area of over eight billion m2), but alsothe northern part of the Corfu
Channel, where the baseline joins the externaleshoft all the islands or reefs of
the Greek party without exception, giving them fefflect, notwithstanding their
location, size, whether they are inhabited or rotgd so forth. This appears
clearly from the circles drawn for the determinataf the Median Line. Also in
this framework, the Albanian party wanted for theernal legal base to be made
precise and the main criteria of the Conventionualbilbawing the baselines were
studied, verified and determined ahead of time.

82.5The characteristics of the Albanian seacoasildrhave been taken into account,
and in this framework, the space (area) of the tmaeilnternal Waters gained by
each party because of the drawing of the baseliteappears clearly that
according to the agreement that is the object afremation, in the concrete case,

there is a pronounced disproportion in the disfawduhe Albanian party.

V. In connection with the claim about the applioatiof the principle of strict
equidistance.

83. Appellant claims that in determining the man#i boundaries with Greece, the
principle of strict equidistance should not haverbapplied, since because of the irregular
coasts of the Greek territory, this principle hasught an unfavourable result for the

Albanian party, which turns out to have lost a cdeable area of water.
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84. The Court points out that the maritime spaadsedd by the UN Convention on
the Law of the Sea and over which a coastal stedeceses sovereignty or sovereign rights
have a nature, breadth and regime different from amother. However, what is mutual for
those spaces is the great and multi-dimensionastdhat they have for the coastal state.
Several of them are considered integral parts eftéritory of the coastal state. In others, a
coastal state exercises the rights of sovereignty laas exclusivity of exploitation in
conformity with the provisions of the Convention.this sense, it is more than necessary to
determineratione materiaandratione loci of the coastal state in the maritime spaces that
pertain to it. For these reasons, making theseespprecise, or in a more general sense,
clearly defining the extent of the jurisdiction cbastal states whose coasts are next to or
facing one another is an issue that is as impogant is difficult and delicate. At the same
time, it also serves the avoidance of disputesmedain situations in relations between
states that are washed by the waters of the sea.

85. The delimitation of the maritime spaces newetss appears quite complicated
because of the considerable extent of these spheeproximity of the coastal states to one
another, the varied and different configurationghaf sea coasts, the presence of islands or
other factors that might and should be taken imos@eration in the determination of the
maritime boundaries, or for the contrary interestd priorities that coastal states also have,
and so forth. Precisely for those reasons, the WNvEntion on the Law of the Sea defines
several of the general methods, principles andsrdkat should serve as a principal
orientation for the division of maritime spacesaawhole. In this connection, in addition to
the provisions of the Convention, the norms of @nstry international law are also a very
valuable assistance, as they have been workedhdua@plied through concrete instances of
decision-making by various international courts asbitrations (see article 287 of the

Convention).

86. On the basis and for the implementation ofalb@ve norms and principles, in the
first instance it is the duty of the states dingatkerested, in good faith and through dialogue,
to conclude the respective agreements on the detion of maritime spaces. If this is not
possible for any of a number of reasons, they réfercase on determining the maritime
borders in good faith to an international coure(t&J, the International Tribunal on the Law

of the Sea (ITLS) or an international arbitratotested by them. As a rule, separate



40

boundaries should be determined for every maritspace. However, there are cases in
practice where the parties agree for questionsebbundaries of several maritime spaces be
treated and resolved together. This happens edigegleen the maritime spaces have a close
legal regime and nature, such as the case of tdealff the Continental Shelf. In the case of
the Internal Waters and the Territorial Sea, weatphat the sovereignty of the coastal state
is complete and also extends over the air spavesthss the seabed and its subsoil, up to 12

nautical miles.

87. For the delimitation of the maritime areas, ph@aciple of the Median Line has
been applied initially in the majority of cases,tls line that is equidistant at every point of
it from the baseline or the maritime shores of iherested states. However, the strict
application of this method, both in the cases wtlen coasts of the interested states are
facing one another (the median line) as well asnwhieey are adjoining (the line of
equidistance) has shown that it often did not gifair and honest result, principally because
of a series of circumstances and particularitieg #re observed not infrequently in every
particular case. For this reason, in two of tha idiM Conventions of 1958 on international
maritime law, specifically, the Convention on theritorial Sea and the Convention on the
Continental Shelf, it is expressly provided thatdelimiting those maritime spaces, the
method of the Median Line should have been followad also taking account of special
circumstances (respectively in article 12/1 of envention on the Territorial Sea and
article 6 of the Convention on the Continental §hdlhe configuration of the coast, the
presence of islands or not and so forth was unolmishs special circumstances, at least in

the case of the Territorial Séa

88. The Constitutional Court sees it of interegbdmt out that the ICJ, in its decision
of 1969 on delimiting the boundaries of the Consitinal Shelf in the North Sea between
Denmark, Holland and Germany, stressed among ttiregs that the strict implementation
of the Median Line method often creates pronounigedualities, which are added more and
more with the passage from the land in the direatibthe sea. Therefore, according to it, the
principles of justice and honestgquitable principles should according to it be applied in

the delimitation of maritime boundaries, throughiahhit becomes possible to achieve a fair

% Lucius Caflish, Maritime Boundaries Delimitation: iEncyclopedia of Public International Law, Voll 1
(1989) p. 213.
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and honest solutiorafl equitable solutionbetween the parties. According to it, it is ekact
this principle that reflects customary internatiblaav, at a time when another method, that
of the Median Line, is in open violation of it. Bposition of the ICJ was to be reconfirmed,
also by it, in a decision of the year 1982 aboatdlvision of the Continental Shelf between
Libya and Tunisia. Furthermore, in this decisiogoes on to make it even more precise that
“... Equity is a general principle that should bepleed in a direct way as a norm of

international law”, therefore, as such, it is birgibon the couff.

89. The Court emphasises that in the service ofatgeaments given by the ICJ in
these decisions, it is clear that the problem difrdéng the maritime spaces becomes even
more complicated in the framework of the Third Cemton, because as was also shown
above, it visibly broadens the national jurisdintmf coastal states in the direction of the sea.
Exactly for this reason, the UN Convention on thewLof the Sea, for the first time and
through a series of provisions, directly or indihgcclearly defines the principle of Equity
as a fundamental principle that should be apphetthé division and exploitation of maritime
spaces. Concretely, in addition to the mentionanagraphs 4 and 5 of the Preamble, the
Convention requires its implementation also inde&mitation of the Territorial Sea (article
15), the Exclusive Economic Zone (article 74/1¥ @ontinental Shelf (article 83/1), and so
forth. Furthermore, the principle of Equity is aksqgpressly mentioned as a main criterion for
the resolution of disputes about the division ofitimae spaces, as in the case of the EEZ

(article 59), and so on.

90. In fact, it is expressly and in an identicalnmer said in articles 74/1 and 83/1 of
the Convention, among other things, that “The didiion of the EEZ (respectively also of
the Continental Shelf) ... should be done on thgsbaf the norms of international law, as
defined in article 38 of the Statute of the ICJ, ttee purpose of reaching a fair and honest
solution equitable solutio)i. In article 38 of the ICJ’s Statute, nothing raas done than a
rank listing, according to importance, of the sasrof international law that serve as a basis
for the resolution of cases by that court. Accogdio it, those sources are: international

conventions (article 38/1a), international custarti¢le 38/1b) and the general principles of

% See ICJ Reports 1982, paragraph 71 of the decision
% Equity (English) Equité (French) — according tdumal law, this means justice and honesty thatsake
interests of the parties into consideration. Wetsstenird International Law Dictonary Vol. | (1998) 769.
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international law recognised by civilised natioastiCle 38/1c). Several auxiliary sources of

international law are also given in point 1c ofcdet 38 of the Charter.

91. For the above reasons, it seems clear thafdineention singles out Equity as a
norm of customary international law, as a main@ple of it for the delimitation of the EEZ
and the Continental Shelf, and not simply as a otketh the determination of these spaces.
Meanwhile, unlike articles 74/1 and 83/1, article df the Convention defines the Median
Line (equidistance) as a method for delimiting Wrearitorial Sea between states that are
facing or next to one another. However, just aarticle 12/1 of the 1958 Convention on the
Territorial Sea, in the second sentence of the satidde (article 15 of the Convention) it is
stressed that this method cannot be applied # iteicessary to take into consideration any
(fair) historical title or other special circumst&s involving the respective spaces. By
historic title the right is understood of a statekeep in its possession a piece of land or
particular maritime space that, under normal céok, would not belong to it according to
the norms of international law. The most typicade@ international maritime law is that of
the historic bays, which are considered as inteseal waters, notwithstanding that they do
not meet the criteria of a “bay” according to deii@¢0 of the UN Convention on the Law of
the Sea (the criterion of being semicircular anthwain entry space smaller than 24 nautical

miles).

92. In addition to this, as was emphasised abspecial circumstancegenerally is
understood to mean the configuration of the cdhast presence of islands and so forth. For
this reason, notwithstanding the theoretical debhtaut the distinction between the meaning
of the expressionspecial circumstancesdf article 15 of the Convention and “the princigle
of Equity”, it is rightly emphasised that throudtetnotion of “special circumstances”, even
in this case there is an intent to avoid the ingest that might come as a result of the
mechanical implementation of the Median Line (egua&hce). That is, in essence, if such
(special) circumstances are found, even in themikaiion of the Territorial Sea, the
implementation of the principle of Equity is recedr This is also confirmed by international

practice and jurisprudente

2" The case of France-Great Britain in 1977, the daséded by arbitration between Dubai and Sharjabres
the island Abu Musa was treated as a special cistamoe, and others. For more, see Lucius Caflidehitime
Boundaries Delimitation, EPIL Vol. 11. p. 213.
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93. Equity as a legal concept has been recognisgédi@scribed as corrective justice,
as a possibility of correcting or completing the lduring its application in practice. On this
basis, it was thought that it became possible toeze the general objectives of the law,
within a concrete situation, that could not be $&en at the time of its approval (approval of
the law). In other words, through it, a fairer désuas aimed at, which it was supposed that
the legislator would have wanted to reach, if hadalf had the possibility of foreseeing the
concrete (exceptional) c&&eThe supporters of this concept provided threfeidint ways to
implement Equity in international law, specificallyl) intra legem which means its
implementation within the boundaries of internasibiaw, 2) praeter legem as the
possibility of filling in a legal gap and &pntra legemalthough as an exception and for this
reason extremely rarely, as a possibility to acht@ry to the general regulation of
international la¥’. However, the principle of Equity as a generahgiple of international
law, recognised by civilised nations, assumes gportant place for the first time in an
express manner in the UN Convention on the Lawhef3ea of the year 1982. It appears
there as a fundamental criterion, a central pdirdrientation and a reference that should be
taken into consideration for the division and exphkion of maritime spaces. As such, it has

binding force of a general nature.

94. The Court notes that the principle of Equitg ladso been taken as a reference
point by international courts and arbitrations.tis sense, when the international courts
apply the principle of Equity, they apply a bindingrm of international law and they do not
act ex aequo et bonahat is, when with the consent of the partieght® conflict, in the
absence of a concrete international norm, theyl $faale the right to find the most honest
solution and to balance their interests as wep@ssiblé€®. Nonetheless, the content of the
principle of Equity, the manner of its implementatiin international practice, becomes
possible only through agreements between statéiseodecisions of international courts or
arbitrations. Only through them does it take om,lifeceive value, importance and the
meaning for which it was created. They serve asasisbfor the determination of the

principles or the elements that should be takem @éonhsideration in every particular case, in

28 See: Equity in International Law in: EncyclopedfaPublic International Law, Vol. 2 (1995), p. 109.

29 Seeibid, p. 109 (referring to the ICJ on the 1969 castiefMNorth Sea).

30 See article 38/2 of the ICJ Charter — See paragsapof the ICJ decision in the case on the detetiun of
the Continental Shelf in the North Sea, 1969.
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order to reach the final result that is desiredfaia and honest solutionag equitable

solution).

95. The Court also observes that considering thernational practice in the
delimitation of maritime spaces in conformity witie regulations of the UN Convention on
the Law of the Sea, it is necessary to follow aipalar methodology. Initially, there is a
determination of the maritime space or spacegyéririternational legal meaning, that will be
delimited, and it is also verified whether there different claims or an overlapping by the
states whose shores are washed by them. In tinie¥vark, the line of the respective coast is
also determined, on the basis of which the rightléesived to be granted the particular
designated maritime spaces. Later, a provisionadlidig line is established, using “a method
that is objective from the geometric viewpoint appropriate to the geography of the area
where the delimitation will be realised” As a rule, this provisional line is the Mediaméi
or the Equidistant Line from the shores of the wmnttal land of the respective states. After
this, in the service of the principle of Equityc@rection of the provisional boundary line on
the basis of a series of concrete circumstancemde, so as to guarantee the most equitable
[lit. fairest and most honest] division of the nti@ne spaces between the parties. In the end,
in order to verify whether the elements taken icbvosideration have guaranteed a fair and
honest solution or not, the so-called proportidgakst is applied, as an aspect of checking
the principle of Equity, which takes into considema or establishes in a correct proportion
the maritime spaces gained by each coastal stat@nipliance with the respective criterion
applied, which usually is the length of the cotts#, magnitude of the island, and so fdfth

96. The Court observes that even in the cases theeprinciple of Equity is applied,
not infrequently, the principle of the Median Linethe Equidistant Line has been used as a
starting point, but already corrected in a lateag#) in the service of reaching the most
equitable [lit. as fair and honest as possiblelittah between the parties. Furthermore, there
may be cases in practice when even the strict Medige can still be as used a dividing line
between the maritime spaces, which means its aigicwithout it being necessary to make
the respective corrections, but always if only tigio this method (that is, the Strict Median

31 Decision of the ICJ for the case of Romania-Ukeai2z009, p. 116.

32 See: Maritime Boundary cited above, p.800. In dieision for determining the ontinental Shelf betve
Tunisia and Libya, the ICJ stresses among othegshthat it “starts its analysis by bringup up phieciple that
the land dominates the sea, and more specifichlycoast of each party”.
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Line), the desired result is reached, that isfélreand honest solution that is the final intent

of the principle of Equity.

97. This has especially happened in cases whecotitenental land shores are facing
and at a considerable distance from one anotheiatwleen them there are no islands or
other circumstances that should be taken into densiion according to the provisions of the
UN Convention on the Law of the Sea. Such is theecéor example, of the agreement
between the Republic of Albania and the Republidtaly “On the Continental Shelf”,
signed in Ancona, Italy, on 13 July 1991. In othases, we may have a Simplified Median
Line, which “snakes” in the middle of the maritirggaces in order to guarantee the “fair and
honest solution”, while in many more cases, theated Modified Median Line, which
takes into consideration the concrete factors @mehts that should be kept in mind in order

to guarantee the principle of Equiity

98. The Court observes that the implementation @flythe principle of strict
equidistance in the agreement that is the objecadyfidication is in violation of the
international standards as well as with the ohligest that derive from article 3 of the
Constitution of the Republic of Albania. Specifigalin article 1 of the agreement it is
emphasised among other things that the maritimedeny between the two countries will be
set in conformity with the principle of equidistanavhich is expressed by the median line,
every point of which is equidistant from the neassints of the baseline (both continental
as well as of the islands) from which the breadtthe territorial sea waters is mentioned.
This principle is also mentioned in the introduntiof the agreement. It seems clear that in
this case, the application of the strict Mediand.iwhich does not take account of any of the
special circumstances that might be found when lendation of the maritime spaces is
done. Furthermore, it is expressly said that thiscgple will also be applied in determining
the boundary line between the island spaces. Thkcapon of that principle is judged by
the Court to be in open violation of the provisiaighe UN Convention on the Law of the
Sea, with the practice of states and with the dmtssof international courts or courts of
international arbitration.

% David Anderson, Modern Law of the Sea, Selecteshfss Martinus Nijhoff Publishers, Leiden, Boston,
Negotiating Maritime Delimitation Agreements, pF03382.
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99. The Convention and contemporary internatiomattre determine as the basic
principle for the division of maritime spaces tlwhtEquity, the aim of which is to reach a
result between the parties that is as fair and $toag possible. In its service, initially, the
principle of the Median Line may be applied, butiethis later corrected on the basis of the
special circumstances that are found in every &iaarase. It has also been stressed above
that the principle of Equity is applicable not ofidy the division of the Continental Shelf and
the EEZ, in implementation of articles 74/1 and188f the Convention, but also in the
division of the Territorial Sea between facing gsand those near one another, because
according to article 15 of the Convention, the eneg of such circumstances as the length of
the shore, its form, the existence and naturelahds or reefs, and so forth, are understood

by the notion “special circumstances”.

100. The principle chosen in the agreement thdhésobject of examination for
setting the maritime boundary (strict Median Libe}ween the Republic of Albania and the
Republic of Greece does not take account of abeéhmrcumstances. This position becomes
even more problematic if we take account of the fhat in the concrete case, it is not a
guestion of setting the maritime boundary in theegal meaning, but principally for setting

or making precise the state border between twahbeigring states.

VI. In connection with the claim of not taking aanb of the presence of islands or
reefs in determining the maritime borders.

101. Appellant has claimed that in the servicenefgrinciple of Equity, in delimiting
maritime borders, the agreement that is the olgéedjudication should have taken good
account of the effect that islands or reefs havéhis case. On this basis, according to it,
especially problematic are the case of the islandk] Barketa, the boundary line across

from the bay of Saranda, and others.

102. The Court notes that among the principal factbat should be taken into
account in order to guarantee the fair and horaatisn intended by the principle of Equity

for all maritime spaces are the presence of natskahds, the configuration of the shtfre

34 Case of the North Sea in 1969, Tunisia-Libya i82,9.ibya-Malta in 1983, Guinea-Guinea Bissau i779
and others.
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and its lengtft, the physical and geological structure of thets®tom, natural resources and

access to those resourtesnd so forth.

103. The presence of natural islands is a very rlapbelement that obviously affects
the delimitation of the maritime boundaries (spackesfact, in article 121 of the Convention,
after the meaning of a natural island is definethanfirst paragraph, it is emphasised that as
a rule, they also generate the same maritime specéise other parts of the territory. The
third paragraph of this article makes clear thetimiton between islands and rocks,
specifying that the latter (that is, rocks), whémyt are not inhabited nor do they have
economic activity, cannot have an EEZ or a ContaieBhelf.

104. In this framework, article 13 of the Conventioay also be mentioned, in which
it is said that a low-tide elevation (in fact, &frflit. rocky mass]) if it is entirely or partigll
located between the boundaries of the Territorgg Snay be used as a baseline to measure
the breadth of the Territorial Sea” and if it istgide this breadth, it cannot have its own
Territorial Sea (article 121/2). If this rocky mdssn the shallows, that is, next to the shore,
it might have an influence and be taken accoutitendetermination of the baseline, while its
presence near the external boundary of the Tasgit&@ea doubtless should not have an

influence on determining it.

105. However, the Court stresses again that inyeeencrete case, the general
principles of the Convention, international jurisgence and practice and also the doctrine of
international law in this field should be takenoionsideration. On this basis, it can clearly
be seen that the amount of this influence depemds series of factors, such as the
magnitude of the island, its configuration, whetiteis inhabited or has economic life or
note, its position (location) (near the shoresy tiea external boundary of the Territorial Sea,
on the Continental Shelf or the EEZ), and so faxbrmally, those circumstances should be
evaluated individually for every island (unlessytferm an archipelago in the meaning of
the Convention) and always in the service of thagple of Equity, with the intent of
reaching the fairest and most honest result, asifggkin the Convention itself (especially

through the preamble and articles 15, 74 and 83.of

% Case of the Gulf of Maine Canada/USA in 1984, hilbyalta in 1985, and others.
3 Case of the North Sea in 1969 and others.
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106. International judicial theory and practice éiashown that according to the
circumstances, an island may be given full effpattial effect, no kind of effect or any kind
of effect, but it gains little maritime space irettielimitation of the maritime spacésThere
are cases when islands have been given full é¥facd here, as a rule, the boundary line
passes between the islands that belong respectovéle two parties. But there are also cases
when the islands have been given partial elfemt have not been given any effect at all but
have gained a limited maritime spater when the islands have been given neither f@ctef

nor a maritime spaék

107. For the above reasons, the Court judges ithahe meaning of the concept
“special circumstancesand in the service of the principle of Equity sitting the boundary
line between Albania and Greece, the Albanian psiniyuld have taken into consideration
the characteristics of the seashore of the two tci@sn and especially the presence of islands
or reefs in the water spaces that are the objedelohitation. Their effect in determining this
line, as we have also shown above from internatijomiaprudence and practice, should have
been done individually, in the service of reachanijnal result that was as fair and honest as
possible for the two countries. Concretely, the i€otonsiders that the process of
delimitation should have passed through severalg#deading to the adoption of a
provisional boundary line which is later correctedhe service of the principle of Equity. In
this sense, not only the effect of the inhabitéands Lazareto, Erikuza and Othonoi should
have been evaluated separately, but even the jpainsiand of Corfu itself. The agreement
(wrongfully) gives all of them full effect in sety the boundary line, making them

completely equivalent with the continental landbaf country.

37 See also in more detail Derek W. Bowet “Islands” Encyclopedia of Public International Law, Vol. 2
(1995) pp. 1455-1457.

% For example, the determination of the maritimeezohetween the USA and Mexico; Venezuela and Great
Britain.

% The cases of determination of the maritime spheéseen Holland and Venezuela, Greece and ltdbn(is

of Othonoi and Erikuza), Iran and Saudi Arabiaafisl of Kharg), Libya and Malta, and so forth.

% The cases of determination of the maritime spaegween ltaly and Tunisia, Ireland and Great Biitai
(Rockall), Qatar and the United Arab Emirates (Ahwabi-Dalyina), Australia and Papua New Guinea.

“1 The cases of determination of the maritime sp&etween Canada and Denmark (Greenland — the island
Hans), France — Spain (bay of Biscay — small idamud rocky places on both sides), etc. The Scisiiynds
gained half effect according to article 6 and 5&, tase of Romania with Ukraine, Dubai Sharjah,athdrs.
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108. It is not accidental that according to theeagrent on the division of the
Continental Shelf between the Greek Republic aedttdian Republic dated 24 May 1977,
the islands of Othonoi and Erikuza were given phdiffect. On the other hand, another very
important problem of the agreement that is the alipé examination is the treatment of the
reefs or shallows of Barketa, which turns out twendeen given full effect, making it
equivalent to the Albanian continental land, ndtwsiainding that we are dealing simply with
a small uninhabited rocky mass, without econonfec Furthermore, for its very position, it
has had a significant effect on moving the boundiaey/that separates the Territorial Sea of

the two countries.

VII. In connection with the claim of not submittirgnalogue maps as an
accompanying part of the agreement.

109. Appellant claims that during the holding ofjoiations and the signing of the
bilateral agreement, the negotiating group was supplied with analogue maps for the
purpose of reflecting the line that determinesdékmitation of the maritime spaces between

the two countries.

110. The Court considers the claim of appellanttadie well-grounded and for this
reason it should not be accepted. Article 16 ofGbavention on the Law of the Sea provides
that “coastal states will give due publicity to tmaps or lists of coordinates and will deposit
a copy of each of the maps or the respective \Wiis the General Secretary of the United
Nations”. Since this provision contemplates as Werraative the drafting and publication
(delivery) of digital maps (through digital geoghégal coordinates), it turns out that the
Albanian state has met its obligation in the megmharticle 16 of the Convention. For this
reason, no absence of maps accompanying the agreentered into between the Republic

of Albania and the Republic of Greece is found.

VIII. In connection with the constitutionality oftigle 2 of the agreement.

111. Notwithstanding that it has not been claimgdppellant, the Court also finds
that article 2 of the agreement under examinatimws constitutional problems. This article
provides that!In implementation of the UN Convention on the Lafthe Sea, the Republic
of Greece in the side of the maritime boundary thddcated next to the Republic of Albania

and the Republic of Albania in the side of the tirag boundary that is located next to the
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Republic of Greece will not ask for or exercisedoy purpose sovereignty, sovereign rights

or jurisdiction over the water, the seabed or thbsoil”.

112. Not only is this regulation not found in arfytlee provisions of the Convention
in question or from its general spirit, but neitigeit met with in the normal practice of states
or international jurisprudence about questions afitime law. It is obvious that states do not
have the right to exercise sovereignty, sovereigits or jurisdiction in maritime spaces that
belongs to other states. Such a thing cannot hapiethhe less when it is a question of the
Territorial Sea, in which a coastal state doubtleas full sovereignty not only over the
waters, but also over the air space over them #sawehe sea bed and its subsoil, because
all together, in this case, they are considereanaisitegral part of the territory of the coastal
state. In the instant case, practically we haveéagrimarily with setting the boundary line
between the Territorial Sea of the two countriestsBant to the above, not only is the
meaning and purpose of this provision unclear, &siif has been formulated, it could create

problems and unclear points in the practice otweestates.

113. For the above reasons, in conclusion the Coumsiders that the agreement
entered into between the Hellenic Republic and Bepublic of Albania "On the
delimitation of their respective continental shattas and other maritime zones to which
they are entitled under international law” is ingmatible with the Constitution so far as
concerns the questions related to: a) the failitbeoAlbanian delegation to have regular full
powers from the President of the Republic for huydihe negotiations and entering into the
agreement; b) serious deficiencies in the contétiteagreement; c) the failure to apply the
basic principles of international law for the diwis of the maritime areas between the two
countries for the purpose of reaching a fair andolwable result; ¢) not taking account of the

islands as special circumstances in the delimitatficche maritime areas.

FOR THESE REASONS
The Constitutional Court of the Republic of Albanin reliance on articles 131 letter
“b”, 134 letter “f” of the Constitution of the Replic of Albania; articles 49/2 and 51 of law
no. 8577 dated 10 February 2000 “On the organisatia functioning of the Constitutional

Court of the Republic of Albania” unanimously
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DECIDED:

- The declaration of the agreement entered intavdxt the Hellenic Republic and
the Republic of Albania "On the delimitation bktr respective continental shelf areas and
other maritime zones to which they are entitledasndternational law” as incompatible with
articles 3, 4, 7 and 92/é of the Constitution.

- This decision is conclusive, final and enter® ifdrce on the date of publication in
the Official Journal.
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